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11 N. PATRI CK CROCKS,

certification from the

This case cones before us by

appeals and concerns the

constitutionality of a warrantless search of an apartnent attic.

Pol i ce obtai ned consent from Brian St
was present in the apartnent,

asked the sanme question of St.

Martin's girlfriend, who

to search the attic. They then

who was by that point in

police custody in a police van parked nearby. He refused. The

police proceeded to search the attic and found cocaine and
currency. A warrant was subsequently obtained, and a second
search was then conducted, and police seized cell phones,

currency, a scale, and docunents.

Martin was |ater charged
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based on the evidence seized in the searches. He pleaded guilty
and was convicted after the circuit court denied his suppression
notion, which argued that the warrantless search violated state
and federal constitutional protections against unreasonable
search and seizure because under the rule set forth in Georgia

v. Randol ph, his co-tenant’s consent could not trunp his express

refusal .?!
12 This appeal and the certification followed. The
certified question is stated as foll ows: "Whet her the rule

regarding consent to search a shared dwelling in GCeorgia V.

Randol ph, 547 U. S. 103 (2006), which states that a warrantless
search cannot be justified when a physically present resident
expressly refuses consent, applies where the physically present
resident is taken forcibly from his residence by |aw enforcenent
officers but remains in close physical proximty to the
residence such that the refusal 1is nmade directly to I|aw
enforcenment on the scene?" The answer to the question is that
the rule in Randol ph does not apply in such a case although the
| anguage therein explaining the holding is very helpful and

supports our analysis. Unli ke the Randolph defendant's

L' St. Martin also argued that the search warrant was invalid
because it was issued based in part on two kinds of tainted
evi dence—the evidence seized from the warrantless search and
statenments police inaccurately attributed to St. Martin's
girlfriend that overstated her know edge of St. Martin’s drug
i nvol venent—and that because the warrant was defective the
second search was illegal as well. He therefore argued that the
evi dence seized in both searches nust be suppressed under the
excl usionary rule.
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objection, St. Martin's objection to the search was not nade
when he was physically present at the residence. | nstead, the
applicable rule is the one stated in another shared-dwelling

consent search case, United States v. Mtlock, which holds that

a co-tenant's consent to search is valid "as agai nst the absent,

nonconsenting [co-tenant]." United States v. Matlock, 415 U S

164, 170 (1974).

13 W consider this <case in light of WMtlock and
Randol ph, two United States Suprene Court cases examning the
legality of warrantless searches based on <consent in two
slightly different shared-dwelling cases. In the first case,
Mat | ock, the Suprenme Court upheld a warrantless search where
only one resident had given consent. It held that "the consent
of one who possesses comon authority over premses or effects
is valid as against the absent, nonconsenting person with whom
that authority is shared.” Mat | ock, 415 U. S. at 170. WIIliam
Earl Matlock had been "arrested in the yard in front of
the . . . home" where he lived, and a woman who also lived there

gave consent to police to search the house while the defendant

was detained "in a squad car a distance fromthe hone."” 1d. at
166, 179. Police never asked Matlock for his consent for the
sear ch. | d.

14 The second case, Randol ph, established the rule that

is the focus of the certified question. I n Randol ph, a

warrantl ess search was conducted pursuant to the consent of one

resident even though the second resident was present on the

threshol d and objected. There the United States Suprene Court
3
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held that +the warrantless search violated constitutiona
protections, on the grounds that "the cooperative occupant's
invitation adds nothing to the governnent's side to counter the
force of an objecting individual's claimto security against the
government's intrusion into his dwelling place.” Randol ph, 547
UsS at 115. The Randol ph Court noted it was drawing a fine
line between the Matlock and Randol ph fact patterns such that
"if a potential defendant with self-interest in objecting is in
fact at the door and objects, the co-tenant's perm ssion does
not suffice for a reasonable search, whereas the potential

obj ector, nearby but not invited to take part in the threshold

colloquy, loses out.”" |d. at 121 (enphasis added). The Court
thus struck a pragmatic balance that gives a non-consenting
tenant, but only one who is present for the "threshold
colloquy,” the power to negate a co-tenant’s consent for a
shared-dwel Il ing search. The Court observed that "there is
practical value in the sinple clarity of conplenentary rules
one recognizing the co-tenant's permssion when there is no
fell ow occupant on hand, the other according dispositive weight
to the fellow occupant's contrary indication when he expresses
it." 1d. at 121-22.

15 As other courts have recognized, the "sinple clarity"”
of those rules is lost if the requirenent that the resident is
"physically present” is not actually applied. While the Ninth

Circuit Court of Appeals has endorsed a nore flexible
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application of the Randolph rule,? we are persuaded that the
better approach is the one taken by the federal circuit courts
that focus on the rule’'s requirenents for an express objection
while the objecting co-tenant is physically present with the
police at the dwelling’ s threshold. For exanple, the Seventh
Circuit Court of Appeals stated, "[We see the contenporaneous
presence of the objecting and <consenting cotenants as

i ndi spensible to the decision in Randolph." United States v.

Henderson, 536 F.3d 776, 783 (7th G r. 2008). Considering these
requi renents, the court deened a tenant "absent" where the
tenant had expressly objected to a search while on the scene and
had been arrested and jailed. [|d. at 777. The Henderson court
held that "[a tenant's] objection is not enough if he is absent
from the later entry by authorities with the voluntary consent
of his cotenant." Id. at 784. The Eighth Crcuit Court of
Appeals held that "this |['social custom] rationale for the
narrow holding of Randolph, which repeatedly referenced the
def endant's physical presence and imediate objection, [is]
i nappl i cable" where the objecting co-tenant "was not present

because he had been lawfully arrested.™ United States v.

Hudspeth, 518 F.3d 954, 960 (8th Cir. 2007).
16 The question then is whether a resident seated in a

nearby vehicle is "physically present” such that his express

2 The Ninth Circuit Court of Appeals held a warrantless
search unconstitutional under Randolph where a search was
conducted after a defendant "refused consent and was
subsequently arrested and renoved from the scene.” Uni ted
States v. Murphy, 516 F.3d 1117, 1124 (9th Cr. 2008).
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ref usal to consent woul d bar a warrant | ess search
notw thstanding the consent given by a co-tenant. W are
per suaded that Randolph is to be construed narrowy. Al t hough
t he | anguage therein explaining the holding is very hel pful, the
rule stated in Randol ph does not apply in this case because we
conclude that St. Martin was not physically present at what the
United States Suprenme Court called the "threshold colloquy."
Randol ph, 547 U. S. at 121. This case closely resenbles the
facts presented in the Matl ock case. The consent given by St.
Martin's co-tenant was valid, and as in the Mtlock case, that
consent rendered the search constitutionally perm ssible because
it cannot be trunped by an objection froman absent tenant. The
cocaine and currency seized in the initial search of the attic
is therefore adm ssible evidence. Havi ng resolved that
question, we nerely note that there is no reason to exclude that
evidence from consideration by the Racine County Crcuit Court,
whi ch subsequently issued a warrant for a second search. As a
different branch of the circuit court later found after hearing
St. Martin's notion to suppress the evidence, portions of the
search warrant affidavit had contained inaccurate statenents,
and the <circuit <court correctly proceeded to evaluate the
affidavit to determ ne whether the untainted information alone

woul d have established probable cause to issue a search warrant.?3

% State v. OBrien, 70 Ws. 2d 414, 424, 234 N.W2d 362
(1975) (where a search warrant is issued based on both tainted
and untainted evidence, a reviewing court "independently can
determine that the [untainted evidence was] sufficient to
support a finding of probable cause to issue the search
warrant . . . "). See also United States v. Karo, 468 U S. 705,

6
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Wth the addition of the fruits of the first search, the
affidavit’s sufficiency cannot be questioned. There is
therefore no basis on which to suppress the scale, currency,
cell phones and docunents seized in the second search.?

17 We therefore answer the certified question by hol ding
that the rule regarding consent to search a shared dwelling in
Randol ph does not apply 1in these <circunstances to bar a
warrantl ess search, given that there is no allegation or
evidence that the renoval of St. Martin from the apartnent was
pr et ext ual . Qur hol ding that the first search was
constitutional has the effect of putting beyond question the
sufficiency of the affidavit for the warrant and the resulting
evi dence gained in the second search. W affirm the judgnent and
the order of the circuit court denying St. Martin's post-
convi ction notion.

| . BACKGROUND

721 (1984) (where sufficient untainted evidence is presented in
the warrant affidavit to establish probable cause, the warrant
is valid) and Franks v. Delaware, 438 U S. 154, 156 (1978)
(stating that a search warrant nust be voided and seized
evi dence excluded where "wth the affidavit's false material set
to one side, the affidavit's remaining content is insufficient
to establish probabl e cause . ").

* The circuit court that reviewed the affidavit for the
search warrant agreed with the state that the warrantless search
had been inproper; however, our answer to the certified question
means that the warrantless search was constitutionally sound;
therefore, the evidence seized in it was properly considered in
the search warrant affidavit. There is no dispute that if the
cocaine evidence were properly included, the affidavit would
establish probable cause for a search warrant to be issued.
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18 St. Martin's girlfriend, Latoya M (Latoya), arrived
at the police departnent at 11:30 p.m on June 8, 2006, and
asked to speak to an officer. She told the officer she had been
battered by St. Martin, with whom she shared an apartnent. She
described being hit in the face and head and having her head
sl ammed down on the headboard of the bed, and said that when St.
Martin allowed her to |leave the apartnent, she had cone directly
to the police. Wile she was at the station, she also told
police she suspected that St. Martin was selling cocaine.
Specifically, she nentioned that about six days earlier, she had
wal ked into the bathroom and had seen him w th what | ooked |ike
cocaine in a plastic sandw ch bag. She said that before that
occurred, St. Martin had asked her if she had taken sonething of
his, which she denied; she said he had eventually told her he
had found the lost itemand that it was a "kilo." She also said
she suspected he hid cocaine in their apartnent’s attic because
she had seen himgo up there.

19 Lat oya showed officers a driver's license that gave an
address that matched the apartnent address, and she agreed to go
back to the apartnent with the police. Wen they arrived at the
apartnent, they knocked and got no answer. Latoya used her key
to let police into St. Mrtin's residence. St. Mrtin was
standing near the door when police opened it, and he said
nothing in objection to their entry. Once police entered, they
took St. Martin into custody based on the allegation of assault
and took him out to a police van. He was then placed under
arrest. After St. Martin was taken outside, the officers asked

8
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Latoya for her consent to search the attic where she had said
that drugs m ght be hidden. Lat oya consented to the search of

the attic. Oficers then went outside to the police vehicle and

asked St. Martin for his consent to search the residence. He
ref used.

110 After obtaining Latoya's consent, the officers
acconpanied her to the attic and searched the attic. One

officer noticed noney sticking out from under sone clothes,
moved the clothes, saw two bags with what | ooked |ike cocaine,
and seized the bags and the noney. Chem cal tests showed that
t he substance was cocai ne.

11 The officers who spoke with Latoya relayed what she
had told them to a drug investigator who i mediately drafted an
affidavit in support of a search warrant for a second search.
This warrant contai ned sone inaccurate statenments regardi ng what
Latoya had told police. The statenents attributed to her
i ncluded sone statenents that indicated she had know edge about
St. Martin "regularly" and "often" having drugs at the
apart ment. The circuit court later found that Latoya had not
made those statenents. The affidavit also stated that police
had seized a large anobunt of cocaine as a result of the initia
sear ch.

12 In the initial, warrantless search, police had seized
cash and bags of cocai ne. In the second search conducted after
police obtained a warrant, police had seized cash, a scale, cel
phones and docunents. St. Martin noved to suppress the evidence

seized in both searches.
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13 St. Martin argued that the evidence seized in the
first search should be suppressed because police did not have
valid consent to search his apartnment without a warrant. He
argued that the evidence seized in the second search should be
suppressed because the warrant was invalid because it was based
on an affidavit that referenced the cocaine seized in the first
search and that included the inaccurate statenents.?>

114 The State conceded at the circuit court that the pre-
warrant search was inproper® but argued that the evidence
gathered in the initial search was still adm ssible under the
i ndependent source doctrine because the subsequently issued
warrant woul d have been an independent source of the evidence.’

It argued that the warrant was valid notwithstanding the

°® "Evi dence obt ai ned as a di rect resul t of an
unconstitutional search or seizure 1is plainly subject to
exclusion.” Segura v. United States, 468 U. S. 796, 804 (1984).

® This court is of course "not bound by the parties'
interpretation of the law or obligated to accept a party's
concession of law." State v. Carter, 2010 W 77, 950, 327 Ws.
2d 1, 21, 785 N.W2d 516 (citing Bergmann v. MCaughtry, 211
Ws. 2d 1, 7, 564 N.W2d 712 (1997)).

""In [Mirray v. United States], the [United States] Suprene
Court held that evidence initially discovered during an illega
search, but subsequently acquired through an independent and
| awful source, is admssible.” State v. Lange, 158 Ws. 2d 609,
624, 463 N.W2d 390 (C. App. 1990). The State acknow edges in
its brief to this court that "no direct testinmony was taken on
either prong of Mirray’'s two-part test for the independent
source doctrine: whether Investigator Sorenson would have sought
either warrant had the illegal entry not been nade; or whether
the information obtained in the attic search affected the
magi strate’s decision to issue either warrant." Resp. Br. at
40. The independent source doctrine does not cone into play
here, and we need not consider it further.

10
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reference to the evidence seized in the warrantless search and
the inaccurate statenents provided to obtain it. It argued that
there was a sufficient basis to establish probable cause for the
warrant even if the inaccurate information was redacted. In
other words, it argued that all of the evidence seized in both
searches was adm ssible because there were sufficient facts in
evidence even omtting the tainted evidence for the warrant to
have been validly issued. It argued that the warrant was valid
and woul d have served as an independent source for the discovery
of the evidence in the apartnent attic.

15 After a hearing, the circuit court concluded that the
affidavit in support of the search warrant did contain
i naccurate statenents but that police did not intentionally
falsify the affidavit. The circuit court denied St. Mrtin's
notion to suppress. The circuit court held, with no opposition
from the State, that the first search was illegal because St
Martin had "specifically not consented to the search.” However
the court held that a redacted version of the affidavit,
including only the accurate representations of Latoya's
statenents made to the police, would have provided sufficient

probabl e cause for the issuance of the warrant; and the notion

11
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to suppress was denied as to all evidence from both searches.®
St. Martin pleaded guilty, was convicted, and appealed the
court's order denying his notion to suppress evidence.?® The
court of appeals certified the question above to this court and
this court accepted the certification.
1. STANDARD OF REVI EW AND PRI NCI PLES OF LAW

116 The followng principles govern our review of a
constitutional challenge to a search and our review of the
sufficiency of an affidavit for a search warrant, both of which

are presented in this case. "Whet her police conduct has

8 The record does not state with specificity under which
doctrine the circuit court would have found the first search’s
evidence adm ssible; it can be inferred from the notion hearing
transcript and the decision that the court considered that the
evidence seized in the warrantless search would have conme in
under the inevitable discovery doctrine and the evidence from
the second search would have cone in because the warrant was
deened valid. W note that under our analysis, the evidence
seized in the warrantless search is adm ssible because it was
seized in a valid consent search; the subsequently issued
warrant is not the basis for its admssibility, and neither the
inevitable discovery doctrine nor the independent source
doctrine cone into play. See Nix v. Wllianms, 467 U S. 431, 434
(1984) (fruits of an illegal search nonetheless may be admtted
if the evidence "ultimately or inevitably [would] have been
di scovered even if no violation of any constitutional or
statutory provision had taken place") and State v. Schwegler,
170 Ws. 2d 487, 499-500, 490 N.W2d 292 (C. App. 1992) ("The
proponent of the doctrine nmust show by a preponderance of the
evidence that the tainted fruits inevitably would have been
di scovered by | awful neans.").

® Ws. Stat. § 971.31(10) states, "An order denying a notion
to suppress evidence or a notion challenging the adm ssibility
of a statenent of a defendant nay be reviewed upon appeal from a
final judgnment or order notwthstanding the fact that the
judgnment or order was entered upon a plea of gqguilty or no
contest to the information or crimnal conplaint.”

12
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violated the constitutional guarantees against unreasonable
searches and seizures is a question of constitutional fact."

State v. Tominson, 2002 W 91, 919, 254 Ws. 2d 502, 648 N. W 2d

367. VWiile deferring to the circuit court's findings of
evidentiary and historical fact, "we independently apply those
historical facts to the constitutional standard."™ |Id.

In deciding whether probable cause exists for the
i ssuance of a search warrant, the reviewing court
exanmnes the totality of the circunstances presented
to the warrant-issuing commssioner to determne
whet her the warrant-issuing conm ssioner had a
substantial basis for concluding that there was a fair
probability that a search of the specified prem ses
woul d uncover evi dence of w ongdoi ng.

State v. Romero, 2009 W 32, 13, 317 Ws. 2d 12, 765 N W2d 756.

The standard of review for a challenge to the issuance of a

search warrant has been stated by this court as foll ows:

[ T]his court nust determ ne whether the nmagistrate was
apprised of sufficient facts to excite an honest
belief in a reasonable mnd that the object sought is

l[inked wth the conm ssion of a crine. The
magi strate's finding nust stand unless the proof is
clearly insufficient. This review 1is necessarily
limted to the facts before the magistrate. The

evi dence necessary for a finding of probable cause is
less than that required at a prelimnary exam nation
or for a conviction. Al though the finding cannot be
based on the affiant's suspicions and concl usions, the
magi strate may nmake the wusual inferences reasonable
persons would draw fromthe facts presented.

Bast v. State, 87 Ws. 2d 689, 692-93, 275 N W2d 682 (1979)

(internal citations omtted).
17 In this case, we review an affidavit that the circuit

court found to contain both tainted and untai nted evi dence.

13
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The United States Suprene Court has held that where
there is sufficient untainted evidence presented in
the warrant affidavit to establish probable cause, the
warrant is valid. Simlarly, in State v. O Brien,
where a search warrant was issued based on both
tainted and untainted evidence, [the] suprenme court
held that it could independently ‘determne that the
[untainted evidence was] sufficient to support a
finding of probable cause to issue the search warrant
for a search of the entire [prem ses].’

State v. Herrmann, 2000 W App 38, 121, 233 Ws. 2d 135, 608

N. W2d 406 (internal citations omtted).

[11. ANALYSI S
118 The question certified to this court is whether the
rule set forth in Randol ph applies under the circunstances of
this case. St. Martin argues that the Randol ph rule does apply
and argues that all evidence and information obtained in both
the first search and the second search nust be suppressed
because the first search was a warrantless search to which he
expressly objected, and the second search was authorized by a
warrant that was obtained based on false statements and
illegally gained evidence. The State asserts that Randol ph does

not apply because it is factually distinguishable; instead, the

14
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State argues, it is Mitlock that sets forth the applicable
rul e. °

119 As noted above, there are certain principles that
govern an analysis of a clained Fourth Anmendnent violation.
First, search by consent is an established exception to the
general requirement for a warrant, a requirenent rooted in the
Fourth Anmendnent to the United States Constitution and the

corollary provision in the Wsconsin Constitution.?!! Consent

10 The State advances a series of additional argunments in
the alternative; because we answer the certified question by
hol ding that Matlock applies and that Randol ph is properly read
narrowly, we need not address each of the State’'s argunents in
the alternative. In addition, St. Mrtin raises, but does not
really develop, an argunent that Latoya's consent was not valid
because she was not a co-occupant. This argunent |acks any
merit. Third-party consent is valid, assumng no present
objection, if given by a co-occupant with "actual or apparent
authority” over the residence, which nay be shown by facts
including: (1) "possession of a key"; (2) the third-party's

adm ssion that she lives there; and (3) "possession of a
driver's license listing the residence as the driver's |egal
address.” United States v. Goves, 530 F.3d 506, 509 (7th Gr.
2008) . Al of these facts were present in this case, and thus

Lat oya was aut horized to give consent to search. St. Martin has
cited no authority to the contrary.

1 The Fourth Amendnent to the United States Constitution
states that people have the right "to be secure in their

per sons, houses, papers, and effects” from "unreasonable
searches and sei zures" and that probable cause is required for a
warrant to be issued. Article 1, sec. 11 of the Wsconsin
Constitution provides as follows: "Searches and seizures.

SECTION 11. The right of the people to be secure in their
persons, houses, papers, and effects against unreasonable
searches and seizures shall not be violated; and no warrant
shall issue but upon probable cause, supported by oath or
affirmation, and particularly describing the place to be
searched and the persons or things to be seized."

15
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searches are "a constitutionally permssible and wholly

legitimate aspect of effective police activity." Schneckloth v.

Bust anonte, 412 U S. 218, 228 (1973). Second, the State bears
t he burden of proving, by clear and convincing evidence, "that a
warrantl ess search was reasonable and in conpliance with the

Fourth Anmendnent." State v. Kieffer, 217 Ws. 2d 531, 541-42,

577 N.W2d 352 (1998). Third, wthin the so-called "shared
dwel i ng" category of warrantless consent searches, the United
States Suprene Court has spelled out how to proceed when there
is not unaninmobus consent. It has said that "the consent of one
who possesses conmon authority over premses or effects is valid
as against the absent, nonconsenting person wth whom that
authority is shared.” WMatlock, 415 U S. at 170. It has further
stated that a "physically present inhabitant's express refusal
of consent to a police search is dispositive as to him
regardl ess of the consent of a fellow occupant.” Randol ph, 547
UsS at 122. As applied to cases, the interaction of these
rules can appear formalistic, as the United States Suprene Court
has acknow edged. It has recognized the "fine line" drawn in
shared-dwel | i ng consent cases and has stated that "the formalism
is justified." Randol ph, 547 U S. at 121. It is helpful that
the Court has made that point clear because this is a case where
it cones down to applying the rule set forth in Randol ph wth
such justified formalism

120 W have already set forth the parties’ essential
argunents. St. Martin argues that the evidence seized in the
first search nust be suppressed because under Randolph, his

16
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objection to the search from nearby trunps the consent granted
by a co-tenant and renders a warrantless search illegal. The
State argues that Randol ph does not govern here because St.
Martin was not physically present in the apartnment when he
objected to the search of the attic.

121 When we are in territory where fine lines are drawn
and the |law is unapologetically formalistic, we nust |ook at the
facts as they have been found by the circuit court and accept
that small differences often beconme dispositive. The deci sion
here turns on where this case falls in relation to the fine line
drawn by the United States Supreme Court in Randol ph.?  St.
Martin was "a potential defendant wth self-interest in
objecting [to a search]." Randol ph 547 U S. at 121. If he was
"in fact at the door and object[ing]," Latoya s consent was not
sufficient for a consent search of the apartnent. If he was
"nearby but not invited to take part in the threshold colloquy,"

the United States Suprenme Court has said, he "loses out." |Id.

12 Justice Bradley accuses the mmjority of "sidestep[ping]
Randol ph's holding" and "handpi ck[i ng] the language from
Randol ph" that supports a narrow reading of the case. Di ssent,
148. Naturally, we focus on the |language that seens to us nost
significant to the resolution of this particular case, and
Justice Bradley does the sane; we disagree about which |anguage
that is. As to the inplication that the nmajority "advance[s] a
nmore restrictive interpretation of the federal constitution”
than the United States Suprene Court's, Dissent, 54, we note
that other courts |ikewi se bound by United States Suprene Court
precedent have also read Randolph narrowy, as we do. See
infra, 925.

17
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22 The facts as found by the circuit court®® are that St.
Martin was in the house when the police arrived. He did not
expressly object to their entry as he stood at the door. He was
taken into custody. There was no evidence that taking St.
Martin into custody was a pretext to renmove him from the
prem ses so that police could search for the cocaine. He was
detained and arrested validly in response to an alleged battery.
(St. Martin does not dispute that the arrest was valid, nor does
he allege that his renmoval from the apartnent was pretextual.)
Latoya had a driver’s license showing the apartnent’s address
and had possession of a key. She was in the apartnent when she
consented to the search of the attic. St. Martin had left the
apartnment in the custody of the police, and was inside a police
vehi cl e when police asked him for consent. He expressly refused
to consent, and the police searched the attic anyway.

123 St. Martin was clearly not at the door and

obj ecting.™ In fact, when he was "at the door"” and the police
entered, he did not object. As St. Martin noted in his notion
to the circuit court, "One difference between Randol ph and St.
Martin's case is that St. Mirtin was absent at the tinme of
[ Latoya’ s] consent.” It is wundisputed that St. Mrtin was

"near by. "

13 Because we decide only the case before us and do not
specul ate about the application of this holding to the facts of
ot her cases, the dissent's consideration of various hypotheti cal
fact patterns, Dissent, 1149-50, is not useful to the analysis.
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124 W& next turn to whether he was "invited to take part
in the threshold colloquy," a point disputed by the parties.
St. Martin argues that he was invited to take part because the
officer came to him and asked for his consent. The State argues
that the "threshold colloquy" referenced by the Court in
Randol ph cannot be rightly construed to include a colloquy that
occurs outside the hone.

125 We have considered the decisions by other courts that
have exam ned and applied Randol ph. W find persuasive the
careful analysis conducted by the Seventh and Eighth Crcuit
courts of appeals. Those courts have held that the Randol ph
Court nmade clear its intention that its holding be applied in
narrow terns. The Seventh Grcuit so held in a case wth
significant simlarity to the one before us. I n Henderson, the
defendant had been at his hone when the police arrived in

response to a report of donestic violence. Hender son, 536 F.3d

at 777. Henderson net the police at the threshold and, in
"unequi vocal terns," refused consent to their presence in his
home. 1d. He was arrested for battery and taken to jail. Id

| medi ately thereafter, the police searched his house, having
obtained a signed consent-to-search form from his wife. Id. In
hol ding that "both presence and objection by the tenant are
required to render a consent search unreasonable"” as to a non-

consenting co-tenant, the court noted,

In United States v. Hudspeth, 518 F.3d 954 (8th Grr.
2008), an en banc nmmjority of the E ghth GCrcuit
determ ned that Randolph's holding is case specific
and extends no further than its particular facts.
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: Randol ph  itself, we observed in (Goves,
"expressly disinvites" any reading broader than its
specific facts.

Like the Eighth Circuit, we see the contenporaneous
presence of the objecting and consenting cotenants as
i ndi spensable to the decision in Randol ph.

Hender son, 536 F.3d at 781-83.

26 In Hudspeth, the situation was simlar. The defendant
had told police that he had "downl oaded the [child pornography]
images fromthe internet” onto his conputer at work, and police
had found the images on that conputer. Hudspeth, 518 F.3d at
955. O ficers asked to search his honme conputer, and he refused
to consent. Id. Hudspeth was arrested and taken to jail, and
officers went to his honme, where they spoke with his wife and
ultimately obtained her consent for a search of the hone
computer without informng her of his earlier refusal. 1d. The
Eighth Circuit first noted that the Randolph mgjority

"consistently repeated it was Randol ph's physical presence and

i mredi at e obj ecti on to M s. Randol ph' s consent t hat

di stingui shed Randol ph from prior case law," which the Court
"reinforced . . . in its conclusion" wth a focus on "the

express refusal of consent by a physically present resident."

Id. at 959. The Eighth Grcuit then turned to application of

the rule to the facts:

[Unlike Randol ph, the officers in the present case
were not confronted with a "social custont dilemms,
wher e t wo physi cal |y pr esent co-tenants have
cont enpor aneous conpeting interests and one consents
to a search, while the other objects. Instead, when
[the officer] asked for Ms. Hudspeth's consent,
Hudspet h was not present because he had been lawfully
arrested and jailed based on evidence obtained wholly
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apart from the evidence sought on the honme conputer.
Thus, this rationale for the narrow holding of
Randol ph, which repeatedly referenced the defendant's
physi cal presence and i mredi at e obj ecti on, IS
i nappl i cabl e here.

Hudspet h, 518 F.3d at 960.

127 We agree with those courts that the Randol ph Court
i ncorporated an express requirenent of physical presence in its
shared-dwel ling consent rule. An approach that reads the phrase
"threshol d col |l oquy" netaphorically would not be consistent with
either the "physically present” requirenent or the "fine I|ine"
framework set forth by the United States Suprenme Court. Such an
approach cannot be reconciled with the clear statenent of the
Court that mnor factual differences will be dispositive. The
Seventh Circuit's analysis in Henderson noted that the Randol ph
concurrence by Justice Breyer stressed the fact-intensive nature
of the analysis in this type of case. See Henderson, 536 F.3d
at 781 (citing Randol ph, 547 U. S. at 127 (Breyer, J.,
concurring)). In cases where the United States Suprene Court
has drawn what it acknow edges are fine lines, the facts matter,
and slight factual differences my take the analysis in far
different directions. The argunent that a slight variation in
the facts would require an opposite result is therefore not
per suasi ve. Slight differences in facts do actually often make
a difference. W therefore agree with the State that under the
justified formalism of the rules set forth by the United States
Suprenme Court, St. Mrtin was "nearby" and "not invited to take
part in the threshold colloquy,"” and that he therefore does not

fall within the rule stated in Randol ph such that the search
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should have been barred and the evidence gained from it
suppr essed.

28 Having addressed the certified question, we briefly
turn to the second category of evidence at issue in this case,
the evidence seized in the second search. As noted above, that
search was conducted pursuant to a warrant. | f the warrant was
defective, as St. Martin argues, the itens seized in that search
woul d have to be excl uded.

29 There are two grounds on which St. Martin attacks the
validity of the warrant. The first basis for the challenge is
that the affidavit used in support of the warrant application
contained reference to the cocaine seized in the initial search,
which St. Martin had challenged as illegal. W have determ ned
that there was no constitutional violation as to the initial
search, so the consideration of that evidence constitutes no
flaw. As St. Martin's counsel acknow edged before the circuit
court during his challenge to the validity of the warrant, if
the initial search was constitutionally valid and there was no

bar to the consideration of the cocaine seized in that search

14 Because the validity of the warrant is relevant only to
the admssibility of the evidence seized in the second search
and not to the evidence seized in the first one, we need not
address the argunents concerning the inevitable discovery
doctrine and the independent source doctrine; they do not cone
into play. As noted previously, our holding that the initia
search was a valid consent search nmakes it unnecessary to
consider alternative theories on which the evidence seized in
that search could be admtted.
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there would be no basis on which to challenge the warrant. That
analysis is correct.

130 The second basis for the challenge is that the
affidavit contained both tainted and untainted evidence. As
noted above, the inclusion of tainted evidence in an affidavit

does not alone invalidate the warrant issued. See OBrien, 70

Ws. 2d at 424 (where a search warrant is issued based on both
tainted and untainted evidence, this court can independently
"determne that the [untainted evidence was] sufficient to
support a finding of probable cause to issue the search

warrant . . . ."). See also Karo, 468 U S at 719 (where

sufficient untainted evidence is presented in the warrant
affidavit to establish probable cause, the warrant is valid) and
Franks, 438 U.S. at 156 (stating that a search warrant nust be
voi ded and evidence seized excluded where "with the affidavit's
false material set to one side, the affidavit's renaining
content is insufficient to establish probable cause . . . .").

The circuit ~court heard testinony concerning the tainted
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evidence provided in the affidavit and nade the follow ng
fi ndi ngs'®:
Par agraph 4 of the search warrant states as foll ows:

["] That your affiant states that O ficer A Mtsen was
approached by [Latoya] after St. Martin was in
custody. [Latoya] told A Matsen that St. Martin
regularly has Jlarge anounts of cocaine in the
apartnment and that he regularly brings kilograns of
cocaine into the apartnent, where he would divide it
up into smaller pieces and rebags |[sic] it into
smal l er bags for resale. [Latoya] further stated that
St. Martin often hides that cocaine in the attic.["]

As noted at the close of the evidentiary portion of
t he hearing, those statenents were not true.

(Enmphasi s added.)

The circuit court then redacted the inaccuracies (which
mai nly consi sted of exaggerating the nunmber of tinmes Latoya
had seen St. Martin with cocaine) from the fourth paragraph
of the affidavit based on the testinony and findings of

fact, arriving at the foll ow ng version:

15 The affidavit also contains reference to the cocaine
seized in the initial search. In considering St. Martin's
challenge to the warrant, the circuit court excised the
reference to the cocaine, noting, "The statenments [by the
officers] were nade after they had discovered a |arge anount of
cocaine in the attic. Unfortunately, as conceded by both the
State and argued by the Defense, the search of the attic was
illegal because M. St. Martin had specifically not consented to
the search.” The circuit court therefore evaluated the
sufficiency of the affidavit wthout consideration of that
evi dence, whereas we have held that the initial search was
proper and that the cocaine found did not have to be excluded
from consi deration
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"That your affiant states that Oficer A Mitsen was
approached by [Latoya] after St. Martin was in
cust ody. [ Latoya] told A Matsen that St. Martin may

have cocaine in the apartnent. That she had seen St
Martin divide cocaine into smaller pieces and rebag it
into smaller bags. [ Latoya] further stated that St.

Martin may hide cocaine in the attic."
Gven that information, the circuit court held that the
affidavit's untainted evidence still established probable
cause for a search of the attic. Restoring the discovered
cocaine to that affidavit, as our holding would do, nerely
strengthens the circuit court's basis for the conclusion
that the affidavit was sufficient, that the warrant was
valid, and that the evidence from the second search should

not be suppressed.

| V. CONCLUSI ON

31 The question then is whether a resident seated in a
nearby vehicle is "physically present” such that his express
r ef usal to consent woul d bar a warrant| ess sear ch
notw thstanding the consent given by a co-tenant. W are
per suaded that Randolph is to be construed narrowy. Al t hough
t he | anguage therein explaining the holding is very hel pful, the
rule stated in Randol ph does not apply in this case because we
conclude that St. Martin was not physically present at what the
United States Supreme Court called the "threshold colloquy."
Randol ph, 547 U S. at 121. This case closely resenbles the
facts presented in the Matl ock case. The consent given by St.

Martin's co-tenant was valid, and as in the WMutl ock case, that
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consent rendered the search constitutionally perm ssible because
it cannot be trunped by an objection from an absent tenant. The
cocaine and currency seized in the initial search of the attic
is therefore adm ssible evidence. Havi ng resolved that
question, we nerely note that there is no reason to excl ude that
seizure from consideration by a different branch of the Racine
County Circuit Court, which subsequently issued a warrant for a
second search. As the circuit court later found, portions of
t he search war r ant af fidavit had cont ai ned i naccurate
statenents, and the «circuit court <correctly proceeded to
evaluate the affidavit to determine whether the untainted
i nformati on al one woul d have established probable cause to issue
a search warrant. Wth the addition of the fruits of the first
search, the affidavit’s sufficiency cannot be questioned. There
is therefore no basis on which to suppress the scale, currency,
cell phones and docunents seized in the second search.

132 We therefore answer the certified question by holding
that the rule regarding consent to search a shared dwelling in
Randol ph does not apply in these circunstances to bar a
warrantless search, given that there is no allegation or
evidence that the renmoval of St. Martin from the apartnment was
pr et ext ual . CQur hol ding that the first search was
constitutional has the effect of putting beyond question the
sufficiency of the affidavit for the warrant, and the resulting
evi dence gained in the second search. W affirmthe judgnent and
the order of the circuit court denying St. Mrtin's post-
convi ction notion.
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By the Court.—<Certified question from the court of appeals

answered and judgnent and order of the Grcuit Court for Racine

County affirned.
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133 ANN WALSH BRADLEY, J. (di ssenting). In Georgia V.

Randol ph,! the United States Suprene Court set forth a rule
governing circunstances in which one inhabitant consents to a
search and anot her inhabitant objects. The Court held that "a
physically present inhabitant's express refusal of consent to a
police search is dispositive as to him regardless of the
consent of a fellow occupant.” 547 U. S. 103, 122-23 (2006).

134 The majority appears, at tinmes, to construe
"physically present” to mean that the objecting inhabitant nust
be standing squarely under the doorfrane when he registers his
objection to the search. To the extent that the ngjority limts
the holding from Randol ph, it endorses a test that wll yield
arbitrary results and inpermssibly affords citizens fewer
Fourth Anmendnent protections than does the United States Suprene
Court.

135 Contrary to the majority, | conclude that this case
falls squarely within the rule enunciated in Randol ph. Because
| determne that St. Mrtin was physically present when he
refused to consent to the search, | respectfully dissent.

I

136 In its certification nmenorandum the court of appeals
asked whether the rule from Randol ph applies when "a physically
present resident is taken forcibly from his residence by |aw
enforcenment officers but remains in close physical proximty to
the residence[.]" Majority op., T2. The State argues that a

defendant is not physically present when he is "outside the

! Georgia v. Randol ph, 547 U.S. 103 (2006).

1
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home." Id., Y24. At tines, the majority enbraces the dictates
of Randol ph and concludes that the dispositive question 1is
whet her the defendant was "physically present at the residence.”
1d., 12.

137 When applying the rule, however, the majority appears
to conclude that "physically present” nmeans that the defendant
must be standing under the doorfrane of the residence when he

| odges his objection. It notes that St. Martin "did not

expressly object to [the officers'] entry as he stood at the

door,"” id., 922, and that when St. Martin refused to consent to
the search, he was "not at the door and objecting,” id., 923
Therefore, it concludes that "St. Mrtin was not physically

present at what the United States Suprene Court <called the
‘threshold colloquy."" 1d., f16. Even though St. Martin was on
hand and regi stered an express, contenporaneous objection to the
search, the majority determnes that he was "absent"” and that
"the rule stated in Randol ph does not apply in this case."” Id.,
16.
I

138 "The physical entry of the hone is the chief evil

agai nst which the wording of the Fourth Anendnent is directed.”

Payton v. New York, 445 U. S. 573, 585-86 (1980). Warrant | ess

searches of hones are presunptively unreasonable. Wl sh v.
Wsconsin, 466 U S. 740, 748-49 (1984).

139 There are several recognized exceptions to the warrant
requirenent. These "narrow and well-delineated"” exceptions are

to be "jealously and carefully drawn,” and the State bears the
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burden of proving by clear and convincing evidence that any
warrantl ess search was reasonable and in conpliance with the

Fourth Anmendnent. Flippo v. W Virginia, 528 US 11, 13

(1999); Jones v. United States, 357 U S. 493, 499 (1958); State

v. Kieffer, 217 Ws. 2d 531, 541-42, 577 N.W2d 352 (1998). The

rationale for construing exceptions narrowmy 1is that "the
infornmed and deliberate determ nations of nagistrates enpowered
to issue warrants as to what searches and seizures are
perm ssi bl e under the Constitution are to be preferred over the
hurried action of officers.” Randolph, 547 U S. at 117 (quoting
United States v. Lefkowitz, 285 U S. 452, 464 (1932)).

40 The voluntary consent of the occupant of a hone is one

exception to the warrant requirenent. In United States .

Mat | ock, 415 U. S. 164 (1974), the Suprene Court held that "the

consent of one who possesses comon authority over
premses . . . is valid as against the absent, nonconsenting
person with whomthat authority is shared.” 1d. at 170.

41 This holding was recently reexam ned by the Suprene

Court in Ceorgia v. Randol ph, 547 U S. 103. In that case, the

defendant's wife consented to a search of their hone. The
defendant, who later sought to suppress the evidence, net the
officers at the door and expressly objected to the search.

42 In keeping with the principle that exceptions to the
warrant requirenment are construed narrowmy to protect the
privacy of the home, the Court held that "a physically present
i nhabitant's express refusal of consent to a police search is

di spositive as to him regardless of the consent of a fellow
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occupant . " 547 U.S. at 122-23. It explained that the
cooperative occupant's "disputed invitation, wthout nore, gives
a police officer no better claim to reasonableness in entering
than the officer would have in the absence of any consent at
all." 1d. at 114.

143 When applying its holding to the facts of the case
before it, the Court noted that Randol ph was "at the door"™ when
he expressed his objection to the search. It explained that "if
a potential defendant with self-interest in objecting is in fact
at the door and objects, the co-tenant's perm ssion does not
suffice for a reasonabl e search, whereas the potential objector
nearby but not invited to take part in the threshold coll oquy,
| oses out." Id. at 121.

144 When setting forth the question presented and its
hol ding, however, the Court's language clarifies that the

defendant need not be at the door to be deened physically

present . The Court explained that the question presented was
whet her a search was |awful when a resident "is present at the
scene and expressly refuses to consent."” Id. at 106 (enphasis

added) . Later, the Court differentiated between residents who
are "on hand" and those who are "absent." Id. at 121-22.
145 The rule set forth in Randol ph appears to be notivated

by the concern that officers need not "take affirnmative steps to

find a potentially objecting co-tenant." [Id. at 122. Retaining
the Matlock rule regarding "absent"” co-tenants, the Court
concluded that "it would needlessly limt the capacity of the
police . . . if we were to hold that reasonabl eness required the
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police to take affirmative steps to find a potentially objecting
co-tenant before acting on the permssion they had already
received.” 1d. at 122.

146 A different situation is presented when the co-tenant

is "present at the scene" and "expressly refuses consent." I|d.
at 106. In such a case, "[d]isputed permission is [] no match
for [the] central value of the Fourth Anmendnent,” and "the
cooperative occupant's invitation adds not hi ng to t he

government's side to counter the force of an objecting
individual's <claim to security against the governnent's
intrusion into his dwelling place.” [1d. at 115.

147 1n so concluding, the Randol ph Court enphasized that
“"there is practical value in the sinple clarity of conplenentary
rules[.]" Id. at 121. One rule "recogniz[es] the co-tenant's
perm ssion when there is no fellow occupant on hand, the other
accord[s] dispositive weight to the fellow occupant's contrary
i ndi cati on when he expresses it." 1d. at 121-22.

1]

148 1In nmaking the determnation that St. Martin was not
physically present, the ngjority sidesteps Randol ph's hol ding.
I nstead, it handpi cks the | anguage from Randol ph where the Court
was applying its rule to the particular facts of the case.

149 Under the nmpjority's analysis, it is unclear how close
a nonconsenting occupant nust be to the front door to be
considered "physically present.” The nmajority notes that St.
Martin "did not expressly object to [the officers'] entry as he

stood at the door," nmgjority op., Y22, and that when St. Martin
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did object, he was "not at the door and objecting." 1d., 923.
Neither the court of appeals nor the State advances such a
restrictive rule. Both acknow edge that the test is whether the
def endant is "physically present." See supra, 936.

150 A straightforward application of the mpjority's
apparent holding would lead to arbitrary results. VWhat if the
nonconsenting occupant is standing just beyond the doorfrane
when he objects to the search? \What if he is 10 feet away?
Wat if he is at the bottom of the stairs leading up to the
door ? Does it nmake any difference if he is standing on the
second step beyond the entryway, or on the fifth? To negate his
co-occupant's consent, nust the nonconsenting occupant stand
squarely under the doorframe of his residence and block the

officers' entry as he | odges his objection?

151 If the mgjority's rule is applied literally, the

reasonabl eness of officers' actions will not be judged by any
common understanding of what 1is reasonable. Rat her, the
officers' actions wll instead be judged by netaphysical

determ nati ons about the precise contours of the boundary of the
"threshold" of a home. This cannot possibly be the "formalisnt
envi sioned by the Randol ph Court when it explained that "there
is practical value in the sinple clarity of conplenentary
rules.” Miuch sinpler is a rule that recogni zes the objection of

a resident who is "on hand" and "at the scene" when he refuses
to consent to the search of his private residence.
52 In drawing the "fine 1line" +that a co-occupant's

objection loses validity past the threshold, the mjority
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expands the consent exception to the warrant requirenment and
undercuts the requirenment that searches be reasonabl e. It is
exceptions to the warrant requirenent, rather than exceptions to
the exceptions to the warrant requirenent, that nust be

construed narromy. See Flippo, 528 U S. at 13.

153 | recognize that |ower courts have split on whether
Randol ph should be given a broad or a narrow interpretation.?
However, if the majority opinion is construed to hold that a
def endant nust be standing squarely under the doorframe for his
objection to have any weight, the mpjority interprets the
Feder al Constitution to provide fewer rights than the
interpretation adopted by the United States Suprenme Court.
This, the nmgjority may not do.

154 State courts are bound by the United States Suprene

Court's interpretation of the Federal Constitution. Chapman v.

California, 386 U S. 18, 21 (1967); State v. Jennings, 2002 W

44, 918, 252 Ws. 2d 228, 647 N wW2d 142. A state court nay
interpret its own constitution to provide greater protection

than the Federal Constitution. Cooper v. California, 386 U.S.

58, 62 (1967). However, a state court may not advance a nore
restrictive interpretation of the Federal Constitution than the
interpretation adopted by the United States Suprene Court. Id.

|V

2 See, e.g., Marc McAllister, Wiat the Hi gh Court Gveth the
Lower Courts Taketh Away, 56 Clev. St. L. Rev. 663 (2008); Note,
Renee E. WIllianms, Third Party Consent Searches After Georgia V.
Randol ph: Dueling Approaches to the Dueling Roommtes, 87 B.U.
L. Rev. 937 (2007).
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155 Contrary to the nmgjority, | conclude that the facts of
this case fit squarely within the rule enunciated in Randol ph
St. Martin and Latoya shared an apartnent. According to an
officer's testinony, Latoya consented to a search of the attic.?
St. Martin, who was detained in a squad car that had not yet

left the scene, expressly objected to the search.* The officers

3 From the record, it is not clear that Latoya actually
consented to the search. Initially, the State advanced no
argunment that the search was valid pursuant to her consent.
Rat her, the State conceded that the search was illegal:

The Court: [Ylou would agree that prior to [the
application for a warrant] there was, in fact, a
search of the attic?

[District Attorney]: Yes.

The Court: And you would al so agree—you' re concedi ng
t hat search was i nproper?

[District Attorney]: The search of the attic was
i mpr oper.

Latoya testified at the suppression hearing, but she was
not asked whether she had consented. The circuit court nade no

finding of fact regarding Latoya's purported consent. Rat her

it found: "What occurred here, unfortunately, IS [the
detectives] . . . went to the premses, they appropriately
detained M. St. Martin. He did not give consent to search. In
fact, he specifically said you can't search. [Latoya] nade sone
statenents . . . and then at that tinme they probably should have

called the nmetro drug unit, had theminvolved. But instead they
deci ded to conduct their own search."

“ By determining that "[t]his case closely resenbles the

facts presented in the WMtlock case,”" mjority op., 96, the
majority fails to account for an essenti al fact t hat
di stinguishes this case from WMatl ock. In United States .

Mat | ock, 415 U.S. 164, 166 (1974), the defendant did not
regi ster any objection to the search. By contrast, St. Martin
who was "on hand," expressly refused to consent to the search.

8
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knew that St. Martin objected. Neverthel ess, rather than
attenpting to secure a warrant, they ignored St. Martin's
express objection and conducted a warrantless search of the
attic.?®

156 Under these facts, | conclude that St. Martin was
physically present when he expressly refused to consent to the
search.® Accordingly, | respectfully dissent.

157 | am authorized to state that Chief Justice SH RLEY S.
ABRAHAMSON j oi ns this dissent.

| recognize that the application of the law to this case
mght differ if St. Martin, who was detained in a nearby squad
car, had not objected to the search. Under those circunstances,
the facts would nore closely mrror the facts presented in
Matl ock. As the majority asserts, "the facts matter, and slight
factual differences nmay take the analysis in far different
directions.” Myjority op., 927.

® There is no claim that any exigency justified the
warrantless entry. See Randol ph, 547 U S. at 116 n.6. St.
Martin had been lawfully arrested and secured in a squad car,
and he would have had no opportunity to destroy any evidence
that m ght be contained within the apartnent. Not hi ng but the
"hurried action of [the] officers"” prevented them from seeking
"the informed and deliberate determnation[] of [a] nmgistrate[]
enpowered to issue warrants.” Randol ph, 547 U S. 103, 117
(quoting United States v. Lefkowitz, 285 U S. 452, 464 (1932)).

® Additionally, | conclude that the untainted evidence,
consisting primarily of Latoya's equivocal statenents to the
police, were insufficient on their own to establish probable
cause for the second search of the attic.

9
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